Copnep>xaHue:

BBEOEHWE

[loroBop - 3TO corslaweHmne ABYX N HECKOJIbKMX NuL, 06 yCTaHOBNEHUWN, NU3MEHEHNM
NN NpeKpaLeHnn rpa>kaaHcKnx npas 1 obsisaHHoCcTen. pyrummn ciosamMmm, 4OroBop
SABNAETCS NMPaBOMOPOXAaoLWMM haKTOM, MPaBOBbIM NHCTPYMEHTOM, C MOMOLLbIO
KOTOPOro CTOPOHbI CaMu YCTaHaBAuBaloT ansa cebs npasa n o6a3aHHOCTH, BoptoTca C
HegoCTaTKaMu, Nnpobenamm 3aKoOHOAATENbCTBA. 3aKJl04YeHe OOroBopa BeaeT K
YCTAHOBJIEHMIO IOPUANYECKON CBA3M MeX Ay CTOPOHaMK A0roBopa. 3Ta CBA3b CTAaHOBUTCHA
topnuanyecKomn Beuay Toro, 4To rocygapcteso obecnevynBaeT 4OroBop MepaMu
roCyAapCTBEHHOI0 MPUHY>XXOEHUS.

MNpwn BbIbOpe TeMbl AN KYpCOBOM paboThbl rpa>kgaHCKoe NpaBo BbI3BasIO Yy MeHA B0/bLUni
NHTEepeC, 4eM gpyrmne oTpacsnm npaBa. 3To 06bACHAETCA eCTeCTBEHHOMN NOTPEBHOCTLIO
3HaTb TO, C YeM A CTaJIKMBAOCb €XXeOHEBHO, ABNAACL YH4AaCTHUKOM rpa>kgaHCKOro
obopoTa. B yacTHOCTKN, MeHs 3anHTepecoBasa Tema “[lorosop”.

Mpob6nembl, CBA3aHHbIE C KNacCUpUKaLnen 4OroBOPoB, OTHOCATCS K YACY OABHUX
npobsiemM UMBMANCTUKN. Hannyme y Bcex AOroBopoB 06X NPU3HAKOB - COBMaAeHMS
BOJI U BONIEU3bABIEHMS, MPAaBOMEPHOCTb AENCTBUSA, AEACTBUS NPUHLUMMNA A0NYCTUMOCTH
1 cBoboabl OroBOPa - HE UCKJTOHAET BO3MOXXHOCTb UX KlacCcupukaumu.
Knaccugukaumsi oroBopoB No3BOJISET PeLlaTh psg BaXKHbIX 3a4a4. BoisBneHne obLinx
TUMUYHbBIX YepT AOrOBOPOB U Pa3NYNA Mexay HUMKN obneryaeT s Cy6beKToB
npaBuWbHbIN BbIBOP BMAa AoroBopa, obecnevynBaeT ero COOTBETCTBUE COAEPIKAHMIO
perynnpyemMon oeaTesbHOCTU, CO34aeT BO3MOXXHOCTb Ha Hay4YHOW OCHOBEe
CUCTEMATU3NPOBATb 3aKOHOAATENIbCTBO O IOFrOBOPAXx, MNOBbIWATb COrIaCOBAaHHOCTb
HOPMATUBHbIX aKTOB. B COOTBETCTBMU C Pa3/IMYHbIMM OCHOBAHUAMMN Klaccupukaumm
JlOrOBOPbI MOXXHO MOAPa3AessiTb Ha Pa3/INyHbIe BUAbI.

OO0BbeKTOM uccnenoBaHUA SBJIAIOTCA BUAbI 00roBOPOB M UX KNaccupmnkaums.

NMpenMeToM UCCNenoBaHUA KYpCoBOM paboThl ABNAETCA KNaccudmrkaums BUAOB
JIOrOBOPOB.

Lenb paboThbl - BCECTOPOHHEE N3YyYEHME BUAOB AOMOBOPOB M UX Klaccudukaumu.



OCHOBHOM 3apa4eM SB/SAeTCs - BCECTOPOHHEE U3yyYeHne Kiaccupukaumm n Buaos
JIOrOBOPOB.

Ans peweHns 3Tnx 3agady HeobxoaAnMO N3y4nTb HOPMATUBHO- MPAaBOBbIE aKTbl N0 TeMe
nccnenoBaHMs, MOHOrpapun BefyLmnx y4eHblX, HayyYHble CTaTbW B Mepruoamnyeckomn
nevyaTn N NPaBoONPUMEHNTENIbHYIO NPakKTUKY. TeopeTUu4ecKyro OCHOBY PaboThl
cocTasnsaoT Tpyabl H.[l. Eroposa, M.U. bparunHckoro, E.A. CyxaHoBa, A. KabankunHa n
APYrnNx y4€HbIX.

CTpykKTypa paboTtbl BktoYaeT B cebs 2 rnaebl U 5 naparpados.

NNABA 1. BUlbl 4OIroBOPOB B IrPAXXAAHCKOM
NMPABE

1.1 AEJIEHUE 0OroBorPoB HA OTAEJIbHbIE BUA bl

MHOro4YunCieHHbIE FPaXkAaHCKO-NpPaBOBbIie A0roBopbl 06/1a0aloT Kak 0bLWmMK
CBOWCTBAMW, TaK 1 onpeaesieHHbIMU Pa3inynsaMun, No3BOJISIOWMMN OFrPaHNYUTb UX OPYr
OT Apyra, Ass Toro 4YTobbl NPaBMILHO OPMEHTMPOBATLCS BO BCEN Macce
MHOIOYMC/IEHHbBIX U pa3HOOBpPa3HbIX 4OrOBOPOB, MPUHSATO OCYLLECTB/ISATb X AeJ/IeHMe Ha
oTAesibHble BUAbl. B OCHOBE Takoro aeseHnst MoryT fieXXaTb CaMble pa3finyHble
KaTeropuu, nsbrpaembie B 3aBUCMMOCTI OT Npecsefyembix Lenen. leneHne noroBopos
Ha OTAeNbHbIE BUbl UMEET He TOJIbKO TeOpPeTUYECKOe, HO U Ba)KHOE NpakKTunyeckoe
3HayeHue. OHO NO3BOJISET YYaCTHUKAM FpakAaHCKOro o6opoTa AOCTATOYHO JIErKO
BbISIBJIATb U UCMOJIb30BaTbh B CBOEN AeATE/NbHOCTU Hanbonee cylecTBeHHbIe CBONCTBA
[oroBopoB, NpuberaTb Ha NMPakTUKe K TaKOMYy AOroBopYy, KOTOPLIA B Hanbobluen mepe
COOTBETCTBYET UX NOTPEOHOCTSAM.

MOCKONIbKY L,OrOBOPbI ABAATCSA Pa3HOBUAHOCTbLIO CAEOK, HA HUX PacnpoCTpaHAeTCs 1
[eNleHne CAeNoK Ha pa3sinyHble BUabl. Tak, obuiee ans BCcex CAENOK yyeHue 06 nx
[EeJIeHNN Ha KOHCEHCYya/lbHble N peaJsibHble B PaBHOM Mepe NPMMEHMMO 1 K A0roBopaM. B
HaCTOSLWEN XKe rnaBe NPUBOANTCSA Takoe AesieHne, KOTOpoe NMeeT OTHOLLEHME TOIbKO K
[OroBopaM 1 He NPUMEHSAETCS K OAHOCTOPOHHUM CAesKaMm[1].



1.2 XAPAKTEPUCTUKA OTLAEJIbHbIX BUOOB
4OrosoPOB

OCHOBHbIE 1 NpeaBapUTEsIbHbIE.

(pa>K4aHCKO-NpaBOBble LOrOBOPbLI PA3/IN4AOTCA B 3aBUCMMOCTU OT UX IOPULNYECKON
HanpasaeHHOCTN. OCHOBHOM 0OroBOp HenocpenCcTBEHHO MOPOXKAAET npasa n
0653aHHOCTWN CTOPOH, CBA3aHHbLIE C NepeMeLleHneM MaTepuanbHbiX 6nar, nepenayen
MMyLLEeCTBa, BbIMoJIHEHMEM paboT, ykazaHuem ycnyr v T.n. NpenBapuTenbHbIA 4OFOBOP -
3TO COrJlalleHmne CTOPOH O 3aKJIlDYEeHMN OCHOBHOIO Aoroesopa B byayuieM. bonblWMHCTBO
DOr0BOPOB - 3TO OCHOBHbIE 0OrOBOpPbLI, MpeaBapuTesibHble LOrOBOPbLI BCTPeYalTCH
3Ha4YnTeNbHO pexe. [1o BBeaeHnsa Ha Tepputopum Poccnmnckom depgepaumm ct. 60 OcHoB
rpa>kQaHCKoro 3akoHogatenbcTBa 1991 r. rpa)kgaHCKMM 3aKoHOAATeNbCTBOM Poccun
nPSAMO He npenycMaTpuBaslaCb BO3SMOXKHOCTb 3aKJIl04EHUS NpeaBapuTesibHbIX 40Mr0BOP.
OLHaKo 3aKJllo4eHne Taknux OroBOpPOB L0OMYCKaJI0Ch, MOCKOJIbKY 3TO He NMPOTUBOPEYNIIO
OCHOBHbIM HaYasiaM 1 obLemMy CMbIC/Y 3aKOHOAaTeNbCTBa Poccun. B HacToswee BpeMs
3aKJ/ilo4eHne npeaBapuTesibHbIX LOrOBOPOB pernamMmeHTupyetca cT. 429 K. B
COOTBETCTBUU C YKa3aHHON CTaTben Nno npeaBapuTesibHOMY 0Or0OBOPY «CTOPOHbI
06Aa3yt0TCA 3aKN04YNTbL B ByayLiemM 4OrosBop O rnepefaye nMMyLlecTBa, BbIMOJIHEHUN paboT
WX OKA3aHUW yCNyr Ha yCJI0BUAX, MPeayCMOTPEHHbIX B NpeABapuTesibHOM A0roBope»[2]
. MpepBapuTenbHbLIN 4OrOBOP 3aKJl4YaeTca B popMe, yCTaHOBIEHHOW OJ151 OCHOBHOIMO
norosopa, a ecsv dopmMa 4OroBopa He yCTaHOBJIEHA, TO B MUCbMEHHON hopme.
HecobntogeHne npasua o popMe npeaBapuTesibHOr0 4OroBopa BJeYeT ero
HUYTOXXHOCTb.

BparnHckmnm M.U. B TONKOBaHUN OAHHOMO MHCTUTYTa MU3naraeT, 4To «dopMa
npenBapuTeNbHOro OroBopa AOJ/XKHa COOTBETCTBOBaTb TpeboBaHMAM, NpeabsBASEMbIM
K OCHOBHOMY gorosopy. Ecnn xxe Takme TpeboBaHMA 3aKOHaMU NN MHBIMW NMPABOBbLIMU
aKTaMN He YCTaHOBJIEHbI, NpeaBapuUTesibHbIA 4OMOBOP MNOLNEXUT 3aKJIIOHYEHMNIO B
MPOCTON NNCbMeHHOW hopme. OCHOBHON OOrOBOP A0JKEH ObiTh 3aKJ/Il04EH Ha YC/I0BUSAX,
npenyCcMoOTpPEeHHbIX NpeaBapuTesibHbIM 40rOBOPOMI[3].

MpenBapuTeNbHbIA OOrOBOP AOJIKEH COAep»XaTb YCNI0BUS, MO3BOJIAIOLWNE YCTAaHOBUTDb
npenMeT, a TakxXe Apyrve CywecTBEeHHbIE YCI0BUS AOroBopa. Tak, CTOPOHbI MOIyT
3aKJ/II04NTb AOrOBOpP, MO KOTOPOMY COBCTBEHHUK »XXNOro goma oba3yeTcs ero nponaThb
nokKynaTesto, a NoKynaTesb KyNnTb €ro B Havyane sieTHero cesoHa. B ykazaHHOM
npeaBapuTensHOM gorosope o6s3aTeNIbHO A0/IKHbI COAEP)XAaTbCA YyC/0BUS,
Mo3BoSAKOLWME oNpenennTb TOT XXUI0M A0M, KOTopbIn B Byayuwem byaeT npofaH, a



TaK>XXe ero rnpoaa>KHyr LeHy mn nepeveHb Jiny, COXpPaHAKLLNX B COOTBETCTBUN C 3aKOHOM
npaBo NOJIb30BaHUSA 3TUM XWUJ1bIM 4OMOM. B NpOTUBHOM C/liy4ae OaHHbIN
I'Ipe,D,BapI/ITeJ'IbeIVI OOoroBop 6yﬂ,eT CHNTaTbCA HE3aKJTIOYEHHbLIM.

B npenBapuTesibHOM [0r0BOPE YKA3blBAETCA CPOK, B KOTOPbLIN CTOPOHbI 06a3yt0TCS
3aKJI04YNTb OCHOBHOW A0roBop. Ecnm Takon cpok B npeaBapuTebHOM AOroBOpe He
ornpegeneH, OCHOBHOW AOroBOp NOANEXUT 3aKJII0YEHNI0 B Te4YeHMe rojga ¢ MOMEHTa
3aKJI0YEHUSA NpeBapuTesibHOro AoroBopa. Ecm B yKa3aHHbIe Bbille CPOKWU OCHOBHOW
JlOroBop He byaeT 3ak/oyYeH 1N HU 0fiHa N3 CTOPOH He caenaeT ApYyron CTopoHe
npenJsioXXKeHne 3aKiYnUTb TaKo 0oroeop (odepTa), NpeaBapuTebHbIN AOroBOpP
npekpallaeT cBoe AencTBmel4].

Tak>XXe MHTepeceH BOMPOC O BKJIKOYEHNN B OCHOBHOW A0Or0BOpP YCJIOBUNA, He
npenyCcMOTPEHHbIX NMpeaBapuTesbHbIM A0roBopoM. OH pelaeTca apbuTpakHbIM Cy0M C
Y4eTOM KOHKPETHbIX 06CTOoATEeNbCTB Aenalsl.

[oroBopsbl B MoJib3y UX Y4aCTHUKOB N OOrOBOPbI B NOJIb3Y TPETbUX UL,

YKa3aHHble 4OroBOpbl pa3/inyatoTCcsa B 3aBUCUMOCTU OT TOr0, KTO MOXeET Tpe6OBaTb
ncnoJsiHeHWA aorosopa. Kak npaBwnso, LOroBOPbLI 3aKJ/1K04Yal0TCA B MNOJIb3Y UX YY4aCTHUKOB,
n npaBo TpeﬁOBaTb NCMNOJTHEHNA TaKNX OOroBopoB NMPUHaOJIEXNT TOJIbKO UX
y4YaCTHMUKaM. BMecTe € TeM BCTpe4dalTCa N A0roBOPbLI B MOJb3Y JINL, KOTOPbIe He
NMPUHUMaJIN YHaCTnNA B UX 3aKJIIOHEHNN, T. €. A4O0IrOBOPbLI B MOJIb3Yy TPETbUX JINLL.

B cooTBeTcTBUK CO CT. 430 'K 0OroBopoM B MoJib3y TpeTbero nua npusHaeTcs
O0roBop, B KOTOPOM CTOPOHbI YCTAaHOBUAN, YHTO AOJIXKHUK 0683aH Npon3BecTun
NCMOJIHEHME He KpeauTopy, a YKa3aHHOMY WJIN He YKa3aHHOMY B IOFOBOpe TpeTbeMY
vy, nmetroulemy rnpaso TpeboBaTb OT OO/IXKHMKA UCMOHEHUSA 0b693aTeNbCTBa B CBOKO
nonb3y. Tak, ecnm apeHOaTop 3aKJ/1K04YMa LOroBOp CTpaxoBaHUA apeH40BaHHOIo
MMyLLEeCcTBa B NOJsIb3y ero cobcTtBeHHUKa (apeHaonaTtens), To npaso TpeboBaHus
BbIMJ1aTbl CTPaxXx0BOro BO3MeLLeHNs Npu HAaCTYMJIEHUX CTPax0oBOro cay4das npuHagnexxuTt
apeHgonaTesito, B NoJib3y KOTOPOro M 3aKJIl0YeH O0roBop CTpaxoBaHUs. 1 TONIbKO B TOM
c/lyyae, Korga TpeTbe /IMLOo 0TKa3asioCb OT NpaBa, NpeaocTaB/IeHHOro eMy o 4orosopy,
KpeanTop MOXXeT BOCMOJIb30BaTbCA 3TUM MNMPaBOM, €CJ/I 3TO He MPOTUBOPEYNT 3aKOHY,
WHbIM MPaBOBbIM aKTaM N O0rosopy. Tak, B NpuBeAeHHOM NMpumMepe apeHaaTop,
3aKJII04YMBLLUMK OOrOBOP CTPaxoBaHUSA B NOJb3y apeHaonaTens, TOJIbKO B TOM C/lyyae
Brnpase TpeboBaTb BbiMJaTbl EMY CTPAaxXx0BOro BO3MELLEHUS, KOrAa nocseaHnn 0TKa3ancs
OT NpaBa Ha ero nosiy4yeHmne. BmecTte ¢ TeM B CaMOM O0rosBope MoryT bbiTb
rnpenycMoTpeHbl MHble NOC/IefCTBMUSA OTKa3a TPeTbero sinua oT NnpuHaaneXxallero emy



npaBa TpeboBaHusa. Hanpumep, B NpMBEAEHHOM BbilLE NpMUMepe B JOroBope
CTpaxoBaHUSA MOXXET ObITb NPeayCMOTPEHO, YTO B C/lyvae OTKasa apeHaonaTens oT
NoJsly4eHUs1 CTPaxoBOro BO3MeLLeHNs rnocaenHee apeHaaTopy He BbinsaynBaeTcs. Hble
nocaeacTBus MOryT ObITb NPeayCMOTPEHbl U 3aKOHOM. Hanpumep, B COOTBETCTBUIN C
AEeNCTBYIOLWNM 3aKOHOAATENLCTBOM MO AOrOBOPY JINYHOrO CTPAaxX0BaHUA Ha ClyYal
CMepTW B NOJb3y TPETLEro JnLa, NP HaCTYNJIEeHUN CTPaxXoBOro cJiy4yas — CMepTu
3aCTPaxoBaHHOIO rpakaaHnuHa — MocaenHuin, pasymeeTcsi, He MoXXeT TpeboBaTb
BbIMJaThl CTPAXOBOr0 BO3MELLLEHNS Aa)Xe B TOM CJly4ae, ec/im TpeTbe JINLLO 0TKa3asocCh
OT 3TOro npasa.

Ecnn nHoe He NnpeayCMOTPEHO 3aKOHOM, UHBbIMU MPaBOBbLIMU aKTaMn UM OOrOBOPOM, C
MOMEHTa BbIPa>KeHUs TPETbUM INLLOM AOJIKHUKY HaMepeHUsa BOCMO0J1b30BaTbCA CBOMM
MpaBoOM MO OOroBOPY CTOPOHbLI HE MOTYT pPacToOpraTbh WK U3MEHATb 3aK/IIO4YEHHbLIN MU
norosop 6e3 cornacma Tpetbero anua (n. 2 ¢T. 430 IK). Yka3zaHHOe NpaBuio BBEOEHO B
Lenax 3aunTbl MHTepecoB TpeTbero Jinua, KOTopoe B CBOeW X035NCTBEHHOMN
0eATesNIbHOCTU MOXKET pacCyYNTbIBaTb Ha TOr0 , KOTOPOE OHO MO A0rOBOPY, B €ro noJsib3y.
N3MEeHeHne Nan 4orosopa, B NoJsb3y nua, NoCTaBUTb B MNOJIOXKEHUE NINL0, BOC-
Mnosb30BaTbCSA €My NPaBOM, 3aKOHOAATENIbCTBO BO3MOXHOCTb UIN U3MEHEHUS 3TOro
rnocsie , Kak TpeTbe Bbipa3nio CBOE € BOCMN0J1b30BaTbCs NMPaBoMI[6].

npaBwuio , eC/in NpaBunJI0O He 3aKOHOM, NMPaBOBbLIMU NN OO0rOBOPOM. Tak, B CO CT. 59—61
»KeNe3HbIX A0roBOp , 3aKJllo4aeMbl rpy300TripaBuTesIeM N 4OPOron B rpy3onosiyyaTtens,
ObITb 6€3 cornacms gake B TOM , €CJiM Bbipa3nJs BOCMO/b30BaTbCS , BO3HUKLUMM Y MO
0Orosopy .

[JO/MKHUK B , 3aKJIIOYEHHOM B TpPeTbero , BripaBe NMpoTUB TPeTbero Bo3pa>KeHus, OH Mor
Obl BbIABUHYTb KpeauTopa (n. 3 ¢T. 430 IK). Tak, rpy3onosiy4aTesb K NepeBo34nKy 0
HeHaasiexalleM 00CTaBNIeHHOro , Noc/eAHUN CCbJIaTbCA Ha TO, YTO Fpy3a Mo BUHEe
rpy300TrnpaBuUTeNs, ero rnorpysky.

OT B NONb3y /MLa OTAnYaTb 06 UCNOSTHEHMUN NTNLY. HE NMPeAoCTaBAAIT ULy
cybbeKTUBHbIX . [T03TOMY UCMOJSIHEHMS AOrOBOPOB NIMLO HC . Hanpumep, Nnpu Mexxay u
MarasnHOM KyMnJn-rnpofaku C BpyYeHMeM ero nociefHunin He TpebosaTb A4aHHOTO .

OOHOCTOPOHHME 1 A0r0BOPbLI.

B oT xapakTepa npasB 1 MexAy BCe A0roBOpbl Ha B3auMHble U . OAQHOCTOPOHHMIN NOPOXK-
[aeT y CTOPOHbI MpaBa, a y — TOobKO . [103ToMy « ofiHa 13 obs3aHa onpenesieHHbIe B
Nnosb3y , @ NOCNeOHsSA K Hell N1Lb TpeboBaHUSA»[7].



Bo noroBopax CTOpOHa NpaBa 1 MO OTHOLLEHUIO K CTOpoHe. o AoroBopy « CTOpOHa
JIOJDKHUKOM B TOM, 4YTO cAeNaTh B APYro , U 0JHOBPEMEHHO B OTHOLLEHUWN TOro, 4YTO
npaBo »[8].

BONbLWNHCTBO HOCUT XapakTep. Tak, No Kynan-npoaaxun npnobpetaet TpeboBaTb OT
ynaaTbl 3a NPOAAHHYI0 N OQHOBPEMEHHO NepenaTh 3Ty NOKynaTesto. , B CBOIO ,
npunobpeTtaeT TpeboBaTb eMy NPOAAHHON N OOHOBPEMEHHO 3an1aTUTb MOKYMHYIO .
BmecTe € TeM 1 0AHOCTOPOHHME . HanpuMep, aBNseTCS 3aliMa, 3aMMoaaBel, Nno 3TomMy
npaBoOM BO3BpaTa N He HeceT 06sa3aHHOCTEN 3aEMLLUMKOM. , HA06OPOT, HE HUKAKUX MO
OO0roBOpPYy U TOJIbKO MO BO3BpaTY .

OLI,HOCTOpOHHI/Ie HeobxoaQnumo OT OOHOCTOPOHHUX . lNocnenHMe He K AOrosBopam, Tak Kak
ona nx He Tpe6yeTc;| CTOpPOH, a BOJiIen3bdaB/1eHNA CTOPOHbI.

n 6e3Bo3Me3aHbIe .

YKa3aHHbIe pasnMyaloTcs B OT ONOCPelyeMoro XxapakTepa MaTepualibHbIX . Bo3me3gHbIM
JlOroBop, Mo UMyLLLEeCTBEHHOE 0ZIHOM 0OyC/IOBIMBAET UMYLLLECTBEHHOE OT Apyron . Ecnm «
CTOPOHaA MOYYUTb UM NHOE BO3ME3AHOEe 3a UCMOJSIHEHNE 065i3aHHOCTEN»[9].

B noroesope npenocTaB/ieEHNE TOJIbKO CTOPOHOI 6e3 BCTpeYHOoro npeaocTaBieHns oT
CTOPOHHI.

A. cynTaeT, 4To B nepexona K 60sbLWNHCTBO A0 ABNSeTCA [10]. Tak, LOroBop — 3TO
BO3Me3HbIN , KOTOPbIN, B , 6€3BO3ME3QHbIM HE MOXXET. AapeHuns, , No CBoen npupoae —
OOoroBsop, , B NnpuHuMne, He BbITb . HEKOTOpPLIE XX& MOryT Kak BO3Me3AHbIMU, TaK U .
Hanpumep, nopy4yeHuns 6biTb U, €Cnn noslyvyaeT 3a OKasaHHble , 1 6e3B03Me3HbIM,
TaKoro He BbinaaymeaeTcsa (cT. 972 IK).

[0roBOPOB BO3ME3HbIN , 4TO COOTBETCTBYET OOLLEeCTBEHHbIX , perympyemMsix NpaBoM.
Mo »xe npuymHe n. 3 cT. 423 K, 4TO LOroBOp BO3ME3HbIM, U3 3aKOHa, NMPaBOBbLIX ,
cofep>XaHusa Uan Aorosopa He NHoe.

n obA3aTenbHbIE .

Mo ocHOBaHMSAM BCe [OroBOpbl Ha cBoboaHbIE N . CBOOGOAHbIE — 3TO AOrOBOPLI, KOTOPLIX
3aBMCUT OT CTOPOH. XXe 06s3aTeNbHbIX , KaK 3TO c/lefyeT U3 UX Ha3BaHUS,
obsi3aTenbHbIM AN unn obenx . BONbWMHCTBO HOCUT XapakTep. OHM MO XKenaHuto
CTOPOH, YTO COOTBETCTBYET Pa3BUTUSA SIKOHOMUKWN. B YCJIOBUAX PAa3BMUTOrO BCTPEYaAOTCH U
[Or0OBOpPbI. 3aK/II0YEHUS MOXXET N3 CaMOro akTa. , B CUJly yKa3aHUs B Cllyyasx
lopMANYECKOro 3aktoyeHne 6aHKOBCKOro CTAaHOBUTCA Kak Ans 6aHKOBCKOro , Tak 1 Ans



Co34aHHOro nuua (n. 2 ct. 846 NK). 06s3aHHOCTb 4OrOBOP BbITEKATb N N3 aKTa. Tak,
MeCTHON opAepa Ha NoMeLleHne XUINLLHO-3KCNIyaTauMOHHYI0 3aKJII04YUTb
counasibHOro Hanvma C TeM , KOTOPOMY OpraH.

obs3aTenbHbIX 0C060e MMET A0roBOpbl. B HawweM nybanyHbin 6bin NpeaycMoTpeH CT.
426 K. B ¢ ykazaHHOM Nyb6/INYHbIN XapaKTepusyeTcsa Npu3HakKaMu:

1) y4aCTHUKOM OOroBOpa KOMMepYeckas .
2) YKa3aHHas opraHm3auns oCyLeCcTB/STb N0 NPoAake , BbIMOJIHEHNIO UW OKa3aHUIO .

3) aHHasa fo/KHa KOMMEPYECKOM B OTHOLWEHUN , KTO K Heln obpaTuTca ( Toprosns,
TPaHCMOPTOM MOJIb30BaHWUSA, CBA3K, , MEANLUHCKOe, 06CnyXMBaHue 1 T. M.).

4) porosopa ObITb KOMMEPYECKON AeATEeNbHOCTU, B M. 2 1 3.

Mpwn oTcyTCcTBUM Bbl OAHOIO U3 MPU3HAKOB HE SBASETCS U pacCMaTPUBAETCH Kak
porosop. Tak, NnpeanpuaTrie TOProBan C rpaXKaAaHNMHOM Kynan-nNpoaa>kn ToOBapos,
TOpryeT 3TO , TO AaHHbIN ABNAETCS . ECm XKe po3HNYHOM 3ak/to4aeT C ApyruMm o
npodake n3nuwHero obopynosaHuns, To 3TO - AOrOBOP, €ro NpegMeToM He
AesATeNbHOCTb OpraHM3aLmn No TOBapoB, B OTHOLWIEHUWN , KTO K Hel obpaTuTcs.

3Ha4deHune I'Iy6J'II/I‘-IHbIX COCTONT B TOM, 4TO K AOroBOopamM rpasniia, oT obLwmnx OOroBopHOro
. K 4ncny cneuymanbHbIX , NPpUMEHAEMbIX K LOroBopaMm, cieayuime:

1) opraHusaums He oTKa3aTbCa OT NYOANYHOro NPU HANMYUK NMPEOOoCTaBUTb
COOTBETCTBYWOLIMNE , YCAYTWN, AN HEro paboTshl.

2) Mpw yKNOHEeHWUN opraHusaummn ot NnybanyHoro gpyras Bnpase no TpeboBaTb C HEN
3TOro B COOTBETCTBMU C , MPUMEHSIEMbIMU MPU A0roBOpa B NopsiaKe.

3) opraHmM3aums He oKa3bliBaTb OHOMY Nepej B OTHOLLUeHUW Ny6aInYHOro , KpoMe , Korga
WM UHBIMW aKTaMu NMpeaocTaBieHne ans oTAeNbHbIX noTpebuTenen. Tak,
npeanpuaTue, NepeBo3Ky , He BNpaBe B MNepeBO3Ke U3 NMacCa’XMpoB MO TOWN NPUYNHE, YTO
3TOro NpeanpusTusa CBOeMy OCTaBUTb AJ1st MecTo B . OQHaKo nNpeanoYTeHmne , ecsim 3To
3aKOHOM W NpaBoBbIM . Hanpumep, B co cT. 15 3akoHa P® «O » nHBanuabl
OTeyeCcTBEHHOW MOb3YOTCA NPABOM MO MECTY UX JIbCTBa annapaTa[ll].

4) TOBapoOB, N YCAYr, a UHble Ny6IMYHOro YCTaHaBAMBAKOTCA AJ18 BCEX , 3@ UCKJTIOYEHNEM
, KOrla N HbIMM aKTaMun NpenocTaB/ieHne anas oTAeNbHbIX NoTpebutenen. Tak,
OpraHusaumsa He OTNyCKaTb OAHMM MO OAHOM , @ ApYrnM — no . IcknoYeHne Te



noTpebuTenun, NbroTbl N0 3/IEKTPOIHEPr UM 3aKOHOM UK NPaBOBLIM . Hanpumep, B C
Yka3om Poccuimnckoinm Ne 431 ot 5.05.92 r. «O no couymasibHON MHOrOOETHbIX »
MHOroZeTHbIM NnpefocTasBsieHa B orsiate KoM ycnyr He 30%J[12].

5) B cny4asnx, 3aKOHOM, POCCMINCKOM MOXXET npaswuia, ANsi CTOPOH MPu U UCMOSTHEHUN
00roBopoB ( 4OroBopsbl, U T. M.).

6) YcnoBus porosopa, He TpeboBaHnam n. 4 nnm 5, .

C NCKOM 0 3aKN04YUTb OOoroBop O6paTVITbCF| KOHTpPareHT opraHm3saunn, ero 3akKjaio4nTb
[13].

OOroBopbl N nNpmncoeanHeHMA.

00roBopbl B 3aBUCMMOCTU OT UX 3aKJlo4YeHUs. [1py B3anMOoCOoraiacoBaHHbIX UX YCNOBUA
BCEMW , y4acTBYHOWMMU B . [pKn 3aKJII0HEHUN XKe NMPUcoeanHeHNSA NX yCTaHaB/IMBAKOTCA
ooHOM N3 . [lpyrasa nnweHa AO0MoAHATbL UM NX U MOXKET TaKoM TOJIbKO C 3TUMU
(NnpncoeamHUBWINCL K ycnoBusaMm). Bcn. 1 cT. 428 'K orosopom npusHaeTcs , yCJ10BUSA
onpeneneHbl U3 CTOPOH B UK UHbIX popMax N BbITb APYron HEe NHaYve Kak
npucoeanHeHNa K orosopy B . [lpyuMepom NpucoeanHeHUs CNyXUTb NepeBo3KN,
>XeJle3HOM C KNMeHTaMun, npokaTa, bbIToBOro u T.4.

BparvHcknm M.W. nBe xapakTepHble , NpucyLline npucoeanHeHuns: (3, cT.

- YCJI0BUSA NpucoegnHeHmns 6biTb 04HOM 13 B hOpPMynsapax Uam CTaHOapTHbIX . K yucny
CTaHAAPTHbIX U POPMYISPOB He BbITb pacTUPaKMPOBaHHbIE TEKCTOB , KOTOPbLIE
MHOIrMMM . B 3Tnx BTOpas BNpaBe 0 pa3HOrjiacuax no NnyHKTaM UM No TEKCTY B LLEeSIOM U
B UTOre A4OroBopa onpefensaTbCsa B MOPSAAKE, TO MO COrNaLUEHNIO ;

- YCNIOBUS , ONpefesieHHble B (hopMySiipe Uan B CTaHAAPTHOW , MOTYT MPUHSATbI CTOPOHOM
He KaK NyTeM K 3TUM . 9To TpeboBaHMe BO3MOXXHOCTb B AOroBope opMynmpoBaTh ,
OT/IMYAOLLMECSH OT , Bblpa>keHHbIX B hopMe UK , a A18 NPUCoeanHUBLLENCS - N CaMy
3aABNATb NPV AOroBOpPa O MO ero OTAE/NbHbIM .

B Fpa>X0aHCKOM «He YCTAHOBJIEHbI M NOPSAA0K POPMYJISIPOB U POPM , HE MpeayCMOTPEHbI
Kakmne-nmbo K opraHm3aumnam, ioWwmm npucoeanHeHnsa»[14].

yC/I0BMSA NPUCOeANHEHNS TOJIbKO U3 JOroBapmBaloLLmMxcsa , HeobxoaMMo 3alumnuaThb
Apyron , He NpuUHMMaloLLen B onpeaeneHun goroeopa. B uenax n. 2 cT. 428 'K npucoe-
OVHUBLLUENCA NPaBo pacTOPXXeHUs Uan A0orosopa, A0roBOp , XOTHA U HE 3aKOHY U
rMpaBOBbIM , HO NINLLAET 3Ty NpaB, NPeLOoCTaB/IAeMbIX MO TAKOro , UCKOYaeT Nnu



OTBETCTBEHHOCTb CTOPOHbI 3@ 0653aTeNbCTB, COAEPXKXUT ABHO AJ19 NPUCOeANHUNBLLENCS
yCJ/I0BUS, OHa, NCXO0AS U3 PAa3yYMHO MHTEPecoB, He Obl MPU HANNYUKN Y HEE YHACTBOBATbL B
ycnoBun . Tak, ecaim B NpucoegnHeHnst 0OTBETCTBEHHOCTb CTOPOHbI B 3HAYUTENIbHON NO
LITPadHOM N UCKJIIOYEHA OTBETCTBEHHOCTb CTOPOHbLI, TO K JOrOBOpPY Bripase , nbo 13
NOroBopa 0 ee 0OTBETCTBEHHOCTU, YCTAHOBJIEHNA OTBETCTBEHHOCTUN CTOPOHbI. €CNNn
npucoegnHuIack K B CBA3U C CBOEN OEATENbHOCTU, TO et TpeboBaHME 0 UK U3MEHEHUN
He MOANEXUT , eC/IN K AOrOBOPY 3Hasla Uian Bblna , Ha KaKUX 3aKJII04EH .

FNABA 2. 1OIroBOPOB B IlNPABE

2.1 KOHLUA 19- 20 BEKA

Ina NoroBopoB B rpaAaHCKOro TpaauLUMoHHO ABa cnocoba.

« COCTaBNAeT , unu, nHave, « Hagsoe». C ee , UCNOJIb3yA onpefeneHHoe (Kputepun),
NOHATUE Ha ABe , U3 KOTOPbIX XapakTepusyeT 3Toro , a Apyryto - ero . lMNonobHoe moxeT
NPUMEHNTENIbHO K N TOMY >Xe NMpoBeAeHO Mpu yCJI0BUU, YTO pa3 UCMOJIb3yeTCs
OCHOBaHme».[15]

B 19-Ha4ana 20 y4YeHbIMU-LUMBUINCTAMWU, HA AAHHOTO , ObIM 9 OCHOBHbLIX KJ1a Nap
JIOrOBOPOB.[16]

Tak, O0.W. , Bbiaensn:

a) BeleCcTBEHHbIe(B inTepaType A0roBOpLI AOroBOpaMm) N , CoBepLlaemble
corsaweHuem (). BewecTBeHHble - 3TO LOrOBOPbLI, COBEPLUAKOTCA OTAAYN O4HUM
apyromy. Bce 3T cYMTaloTCA , KaK CKOPO NIMLLO Nepenasno Bellb, KOTOpoW npeamerT .
KoHceHCyasibHble - 3TO A0roBOpPbIl, CYyWEeCTBYIOT Ha OA4HOrO ;

©) noroBopsl (B cCOBpeMeHHOW NoAobHbLIE NMEHYIOTCSA ), COBEPLLUAEMbIE Ha , U
NMMCbMEHHbIE, MOCPEeACTBOM aKTa;

B) camocTosTesIbHble N . CaMOCTOATE/IbHbIE - 3TO B 3aKOHOLATE/IbCTBE U UM;
HecaMocToAaTeNbHble - Bce . CaMm [./. Menep nmeHoBaTb UX : «Jly4ywe Obl, , Ha3biBaTb
[O0roBopbl , @ BTOpPble , MOTOMY YTO JOrOBOPaMn Ha3BaTb Takue, He CyLeCcTBYIOT Mo
cebe, a NMULWb K APYrMM NN KOTOPbIE HE CaMOCTOATESIbHbIX 4OroBOPOB. HO HU , HK
OPYroro He NpeacTaBAdlOT Tak HECaMOCTOATEJIbHbIE , @ OHWN TOJIbKO B
3aKoHOoOaTeNIbCTBE U He . [103TOMY K , KaXXeTcs, nxX 6e3bIMAHHLIMU, @ - UMEHHbLIMU, TOMY



Kak B npase geneHune Hacontraktusnominatin innominati»;

r) nMywectBeHHble N , CMOTPA MO , COCTaBNAAET N X OOCTaBKWN UJN Opyroe ,
ncrioJiHeHune , 410 Ha3blBaeTCHd ycnyr0|7|>>.

.®. knaccmnduumposan no apyrum . OH BbloensAn, B :

1) noroBopbl N ABYCTOPOHHUE. - 3TO TaKMe, «CO34aloT OA4HO , U3 KOTOPOro A1 OAHOro
TONLKO , A1 APYroro - 0643aHHOCTb... B morosopax, rosops, ABa , U3 KOTOPOro nmeeT
aKTUBHOI0O N CyOBbEKTA, YTO 3TU OTHOLLUEHUS CPaCcTalOTCA B U HE MOTYT NPOU3BOJILHO »;

2) nOroBopbl COBPEMEHHOW NOA0OHbIE MMEHYIOTCAKa3yallbHbIMN) U . «3 CMbIC/a
noaobHbIX () 4OroBOpPOB , 4TO 0693aHHOCTU CTOAT B OT OCHOBaHUSA . B
MPOTUBOMNONIOXKHOCTb 060OCHOBAHHbBIM , BO3MOXXHbI , OTBJIEYEHHbIE OT OCHOBaHUS,
KOHTpareHTbl , HE YKa3bliBasi HA OCHOBaHUSA»;

3) « rnaBHble U, CMOTPS NO , COCTABAAKT JIN OHN OTHOLLUEHUS UJIN CJIOXKEHUE ero, MOXKeT
yCTpaHeHo 6e3 caMoro ».[17]

Kpome , I.®. LLeplieHeBnY, oT criocoba , Ha3bIBaeT elle ABa BUaa - npeaBapuTenbHbIn U
JIOroBOpP B TPETbUX NNL.

K.l. pasgenan Ha:

1) norosopsbl, 0600 AHOE , U AOrOBOPLI, OAHOCTOPOHHEE (Mo TepMuHonorum I.®. - 3To
COOTBETCTBEHHO U 04HOCTOPOHHME );

2) OOroBopbl MHTEpPEeCHbIe (B nTepaType AOroBOpblI BO3MEe3aAHbIMN) N 6e3Bo3mMe3aHble,
nwnn ;

3) OOroBopbl, NCKJIIOYNTEJIbHO Ha , 1 AOrOBOpPLI, B PUCK HE B OpUnaAnN4eCcKoe 0orosopa.[18]

2.2 NO E.A. CYXAHOBY

rpa>xgaHckoro nopg pea. Npod. E.A. B Ka4yecTBe oesieHNa Ha BUAbl OUXOTOMUYECKYIO
COEJIOK: « A0rOBOPbl KaK cornaweHune () n Kak 4oroBopHble . B nepeomM MOXHO 06
0COBEHHOCTAX N KOHCEHCYaNbHbIX, N 6e3B03Me3aHbIX, U abCTpaKTHbIX, a duayunapHbIX .
Bo3me3aHble (caenkun) 6biTb NOApPa3AeneHbl Ha ble U PUCKOBbLIE ()...».[19]

MoHATME n abCTpaKTHbIX, a duayumnapHsix (CAenoK) B NepBoM AaHHoro goueHTtom B.C.
EM «... KasyasibHOM BUOHO, MPaBOBYIO OHa NpecsenyeT. Tak U3 Kyrnan-npoga>kn BUAHO,



TOBap NMPOA4aBLOM B MOKyNaTesto. 3TOMY O4€BUAHbIM U OCHOBaHME NpaBa NoKynaTens Ha
. JencTBUTENbHOCTb CAENKN B 3aBUCMMOCTb OT ee . Llenb 6biTb N AOCTMXXMUMON. Tak,
HeOeNnCTBUTENIbHOW , COBepLUEHHAs C , NPOTUBHON NpaBonopsaaka u . HegencreutenbHas
Kynan-npoga>kn , CoOBeplueHHasa He , He obnagatowmm Ha 3TO, Tak Kak Lesb - NpaBa -
HeOOoCTUMXKMMa. CAENKN KaK Obl OT cBoero . AGCTPaKTHOCTb O3HA4YaeT, YTO ee He 3aBUCUT
oT - uenun . NMpuMep caenkn - BeKkcens. yaocToBepseT HU4YeM He 0693aTenbCTBO
(npocTton ), nnbo He obycnoBneHHOE YKa3aHHOMY B MaaTenblnKy ( BEKCenb) npu
HaCTYNJIEHNN BEKCENEM AEHEXHYIO , OFOBOPEHHYIO B HEM. 13 He BMAHO, Ha Yero npaso
TpeboBaTb AeHEXHbIX . Ha 3ToM ero paboTocnocobHOCTb.

B 0CODYI0 BbIAENAIT , AN puayLmapHble , KOTOpble Ha 0CODbIX, OTHOWEHUAX . YTpaTa
XapakTepa CTOPOH BO3MOXXHOCTb U3 HUX B O4HOCTOPOHHEM OTKa3aTbCsA OT CAESIKM (, B
[0roBope , Kak NoBepeHHbIN, Tak 1 Brpase B BpeMs OT ucnojsiHeHus 6e3 MOTUBOB).
COEJIKM 1 B LesIOM He 019 UMYLLLEeCTBEHHOro ».[20] B aouxoToMu4yeckon mayumapHbiM
B.C. EM NpoTMBOMOCTaBASAET He COENIKWN.[21]

npodeccop E.A. pononHAeT Knaccudpmnkaumm napamu:

* N OOMNOJIHNTENbHbIE () 0O0roBops.bl (- 2To Takune KOTOpblE NCIMOoJIHEHWNE OO0Ir0BOPOB.
ABNAETCA 3aJiora, , nopyymnrtenbCrtBa N T. n.);

- DOroBOpbI U C y4acTmeMm - notpebutenen;

* MION U HENOUMEHOBaHHbIE[22] (MoOMMeHOBaHHbIe - 3To B K nam nHom , a
HernonMeHOBaHHbIe - 3TO , HEM3BECTHbIE , HO He NMpoTMBOpeYaLlme HavyasnaMm "
rpa>kgaHCcKoro ).

2.3 KIACCUDUKALUA MO A.A.

Mpodeccop A.A. Bbioennn n KoOMniaeKcHble .

«CMellaHHbIM 00roBOp, B COYETAOTCS Pa3HbIX U KOTOPLI OCHOBAHUEM eQUNHOrO ,
CoeINHSALLLEro 4 4OroBOPOB BMUAa».[23] B npumMepa A.A. Ha3biBaeT KYMJn - , B KOTOPOM
BMECTO MOKYMHOW NPUHMMaET Ha 0683aHHOCTb onpeaesieHHYo . BO3MOXXHbIE MOXKHO Ha
J1Ba CAMOCTOSATEsIbHbIX (KynJn - 1 nNoapsaaa) YUCTOo . B 4eNcTBUTENbHOCTY Xe enHoe
CMeLLaHHOoro .

KoMmnnekcHbiMn Cob4yak «ooroeopsbl, ABa 1 6onee 06a3aTenbCTB, €ANHYIO Liesb U BOKPYT
N3 HUX, KOTOPOE OCHOBHbIM.



B OT cMellaHHbIX OroBOPbl OCHOBaHMEM ANs ABYX U 0653aTenbCTB, e ANHON LebHo.
KoopAunHauMm obCTOATENBCTB, UX K AOCTUXXEHUNIO XO39NCTBEHHOM B paMKaxX AOroBopa K
YXNU3HWN OTHOLLEHUS. (CoNeTaHne) N UMYLLLECTBEHHbIX - OT/INYNTENIbHAS KOMIMJIEKCHOT O ,
onpepensollas xapakTep yKa3aHHbIX . KOMMNJIeKCHbIe - 3TO Pa3HOBUAHOCTb JOrOBOPOB,
N OHU TOJIbKO B MeXJly OpraHn3aumsMn, Kak CMeLlaHHble - C CYObEKTHbIM .

KoMnaeKCHbIMKU Mo Npupoae : A4OroBopbl Ha KanuTaJlbHOE , B paMKaX KpoMe Mno
BbIMOJIHEHNIO PabOT psAa CMEXHbIX (MO NpenoCTaBAEHNIO Pa3INYHbIX NOAPSAAYNKY, NO
CTPOEHUN, CTPOUTENBbHbIX N KOHCTPYKLUWA, TpaHCcnopTa Ans paboynx v .);... 4OroBOpbl Ha
B BbICTaBKax, NepeBO3KY, , XPaHEHNEe N IKCNOHATOB, 3KCNeANTOPCKNX U T.M.; LOroBOpPbI
Ha obcny>XmBaHme, TeppuTopmanbHbIMU LIeHTpasibHOro Mo TypusMy 1 ¢ NnpeanpusaTusamm
1N, Ha OCHOBE KpPOME Mo peanm3aumm BO3HUKAIOT N0 NpuobpeTeHunio - n
XKeNne3HOOOPOXXHbIX , apeHae NoOMeLLeHNn 1 T.0.

KOMMNJIEKCHbIX OnpeaensaeTcs uX N MexxesnaosbiM . Me)XoTpacsieBOn Bblpa>kaeTcs B
COYeTaHNs N rpaKgaHCKO-NPaBoOBOro BO3SHUKAOLWMNX , MEXXBUAOBON - B BOSHUKHOBEHUN
06a3aTenbCTB, YTO MPUMEHEHME O COOTBETCTBYHOLWMX 0693aTeNbCTB ( C y4eToM
KOMIMJIEKCHOr O ).

Ecnun Bbicka3zaHHoe Cob4yakoM, coenaTb BbIBOA: AOrOBOP, Heobxoammon ctaaven B
BO3HWKHOBEHWUS BUAOB , He obflafaeT cCaMOCTOATESNIbHOIO MHCTUTYTa U He CreumnasbHbIX ,
MOCBSALLEHHbIX ero .

KOMMIEKCHbIN Xe aBAseTcsa (MTOroM) CMEeLlaHHOro B HOBbIW rpa>XgaHCKoro , a nnoTomMy
cneunanbHble (Kak , Tak U aLI,MI/IHVICTpaTI/IBHO-I'IpaBOBbIe), M ero pernamMmeHTaunn.[241]

2.4 PACINMPOCTPAHEHHDLIE

Ky3HeuoBa ®@.H. , 4To «4oroBopbl 6bITb Hbl HA 3aKOHHbIE N ».[25] COBCTBEHHO, TOJIbKO
3aKOHHbIE AOr0BOPblI MOXKHO Ha3BaTb AOroBopamMu, N0 CAesNIKN HE3aKOHHbIE He
CYMNTAKTCHA OEeNCTBUTESNIbHBIMUN, CNefoBaTes/IbHO, U CyWeCcTBYOWMMN. HO HNYTOXKeCTBO
rnopa>kaeT 3TW AOroBOpPbl TOJIbKO NPU COMPUKOCHOBEHUN UX C 06LLEeCTBEHHOM BACTbIO, a
He3aBMCUMMO OT TOr0 OHW CYLLEeCTBYIOT TOYHO TaK Xe, KakK U CAeJIKU 3aKOHHbIe, U
BCTpeYalnTCa HepeaKO B AENCTBUTENbHOCTU. 104 3aKOHHOCTbLIO B JaHHON CUTYyaunm
MOHMMaeTCHA He TOJIbKO COOTBETCTBME AOroBopa 3JieMeHTaM 3aKoHo4aTesIbCTBa
rocypnapcTtea, HO U He NPoTUBOpPEeYMe OCHOBHbIM NaesaMm npasa U CnpaBeasiMBoCTHU.



Hanbonee npunemnembim Ocmnoson M.B. npeacrtaBnseTca Kputepun, coveTamowmin B cebe
«3KOHOMMYECKMe 1 lopuandyeckme npusHakum, npucyLlime norosopam».[26] B pesynbtaTte
ero ncnosb3oBaHus, obpasyroTca creayoLlmne rpynnbsl JOrOBOPOB:

a) obsizaTenbCTBa NoO nepenayvye nMyLlecTsa B COBCTBEHHOCTb, XO35IMCTBEHHOE BeaeHue
NN onepaTMBHOE yrNpaB/ieHNE NMYLLLECTBOM, NOXKU3HEHHOE Hac/llefyeMoe BrlajleHne
(Kynns-npofaxka, NoXXN3HEHHOE CollepXKaHue, MeHa, lapeHune);

6) ob6si3aTeNbCTBA NO Nepenaye MMyLLECTBa B NOJIb30BaHWE (apeHda, HaeM >XKUJ0ro
noMelLLeHns, BO3Me34Hoe MoJib30BaHe UMYLLLECTBOM);

B) o6A3aTeNnbCTBa No NMPou3BoACTBY paboT (noapsa, u apyrue);

r) obs3aTenbLCTBa NO NepeBo3Ke (KeNe3Ho40pPOXXHasA, MOPCKas, pevyHas, BogHas,
aBToMObU/IbHas NepeBo3Ka);

0) oba3aTenbCTBa MO CTPAXOBaAHUIO;

e) obsa3aTenbCcTBa NO KPEAUTOBAHMIO U pacyeTaM (3aeM, KpeauT, pacyeThl);

X) obsi3aTenbCTBa MO OKa3aHUIo yCNyr (Mopy4yeHne, KOMUCCUSA, XpaHeHne, akcneanumns);
3) o6a3aTenbCTBa NO COBMECTHOW AeATENbHOCTH;

n) obasaTtenbCcTBa U3 OAHOCTOPOHHUX OENCTBUN (OENCTBUSA B Hy)KOM MHTepece be3
nopy4veHuns, nydandHbIN KOHKYPC);

MpakTn4yeckas 3Ha4YMMOCTb NPUBEAEHHON KNacCMPUKaLNM 3aKI0YAETCSA B Pa3IMYHON
NpPaBOBOW pernamMmeHTaunm ob6a3aTenbCTB, BKIAIOYEHHBIX B KaXKAY0 KTAaCCUPUKALMOHHYIO

rpynny.

pa)kgaHCKO-MpaBoOBble A0roBOPbI MOAPA3AENAIOTCA HA UMYLLLECTBEHHbIE U
OpraHusaumoHHble. K nMyLleCTBEHHbIM OTHOCATCA BCe JOr0BOpPbI, HENOCPeACTBEHHO
ohopMisfloLLMe aKTbl TOBapoobMeHa UX y4aCTHUKOB W HarnpaB/lIeHHbIe Ha nepejadvy naun
nojsly4yeHue nmyliectBa (MaTepuanbHbIX U UHbIX 6nar). OpraHn3aunoHHbIE AOrOBOPbI
HanpaBJ/ieHbl HEe Ha TOBAapoobMeH, a Ha ero opraHu3aumio, T. €. Ha YCTaHOBIeHMe
B3aMMOCBS3en y4aCTHUKOB byayulero TopapoobmeHa. Takos, Hanpumep,
npenBapuTesbHbIN LOroBOP, B CUJTYy KOTOPOro ero CTOPOHbI 00SA3YI0TCA 3aKII04YNTL B
OyayuiemMm oCHOBHOM (MMYLLLECTBEHHbIN) AOFOBOP Ha YCJ/I0BUSAX, YCTAHOBIEHHbIX
npenBapuTenbHbIM JOroBopoM (n. 1 ¢T. 429 MK). TMnn4HOM pasHOBUAHOCTbLIO AAHHOIO
[0rosopa ABNAeTCs TPaAULMNOHHO U3BECTHLIAN PYCCKOMY MpaBy «40roBop 3arnponaku, rno



KOTOPOMY CTOPOHbI 0653bIBAOTCSA B ONpeaesIEHHbIA MU CPOK 3aKJIIOYNTb AOrOBOP
KYNan-npoga>mn»(Hanpumep, B OTHOLUEHUNN BELLM, KOTOPOW NOKa HET y NpoJaBLa Uin B
OTHOLEHNN KOTOPOW OH He nMeeT npaBa cobcTBeHHOCTU NMbO OHO 0bpeMeHeHOo
npaBaMu UHbIX 1nL).[27]

B cBOlO 0o4yepenb, MMyLLLeCTBEHHbIE OOMOBOPLI B IMTEPaType NpensioXeHo pa3fensaTb Ha
ob6s3aTenbCTBEHHbIE N BelHble. K nocneaHUM OTHOCAT AOroBOPbI, B CUJTYy KOTOPbIX
rnepenadya BewWM KOHTpPaAreHTy N BO3HUKHOBEHWE Y HEro BELLHOro rnpasa npoucxognT “Ha
CTaAun BO3HMKHOBEHMSA LOroBOpa, a He ero UCroJsiIHeHuA"”,[28] HaNpuMep Npu apeHnun
Beww. MonyyaeTcs, 4TO Takme OOroBopbl (caenkun) 06 oTHyXAEHNM BELLEN He
MopOXXAAT AOrOBOPHbIX 0683aTeNbCTB. B AENCTBUTENIBHOCTU peyb UaeT 0 CUTyauunsx,
Korga «MOMEeHT 3aKJIl04eHUsa 4oroBopa cosnagaeT C MOMEHTOM UCMOJIHEHUSA
AOroBOpHOro o6si3aTenbCTBa, COCTOSALLEr0 NCKKYNTENbHO B Nepenayde Bewmn»[29]
(mopoxpaatowen B cuny n. 1 cT. 223 'K BO3HNKHOBEHME npaBa CO6CTBEHHOCTN Ha BELLb Y
npuobpeTaTens), HTO XxapakKTEPHO OJ19 HEKOTOPbLIX peasibHbIX CAENOK (Hanpumep, B
PO3HUYHOW Kyrsie-npoaaxke). Ho “BelHble 3/1IeMeHTbl” TakuX NPaBOOTHOLLUEHNIA
ncyepnbiBalTCA Nepexonom npasa cobcteeHHocTM (a63. 1 n. 2 cT. 218 MK), a “6bamskag”
K BUHOWKALUNOHHOMY UCKY BO3MOXHOCTb UCTpeboBaHNS MHAMBUAYAIbHO-0MNpenesieHHON
Bewn (cT. 398 K) xapakTepHa gns “obs3aTenbCTBEHHbIX”, @ He “BellHbIX 4orosopos”. B
CBSA3U C 3TUM BblAesieHne NocaeaHnx npencraBnsgeTcd Heo6oCHOBaAHHbLIM.

B }OpI/I,EI,I/I‘-IeCKOVI nnTepaType cywecTByeT N gpyras Kaaccnukayma 4orosopos, KoTopas
NMOCTPOEHa Ha UCMOJIb30BaHNWN KPUTEPUA, BKJZTIOYHatOLWero COBOKYMNHOCTb SKOHOMNYECKUX
n ropnogn4ecknx npmM3HakKoBs:

J[loroBopbl 0 BO3ME3IHOM Nepeaaye MMyLLecTBa B COGCTBEHHOCTb:
* KYNJS-NMpoaax<a;

* M€Ha,

PEHTa;
* NMOXW3HEHHOE COAepP)XaHue C KANBEHNEM.

J[loroBopsbl 0 Nepegaye UMyLLLecTsa B cO6CTBEHHOCTL C 0653aTeIbCTBOM BO3BpaTa
PaBHOLEHHOro uMyLecTBa uan 6es3 Hero:

* 3aeMm;,

* KPeAUTHbIN O0roBOp;



* MHaAHCUpPOBAHME MOA YCTYNKY AeHEeXHOoro tpeboBaHuns.

HOorosopbl 0 6€3B03Me3QHON Nepeaaye nMmyllectsa B COOCTBEHHOCTb:
* fapeHue

[loroBopbl 0 BO3ME3AHON Nepenavye nMyLlecTBa B NoJib30BaHMe:

* apeHaa;

* HAEM XKWNJI0r0 NOMELLEHNS.

[loroBopbl 0 6e3B03MEe3HONM Nepeaaye MMyLLECTBA B M0JIb30BaHME:

[OroBOPbI O BbIMNOJIHEHMN PaboT;

noapsa;
* BbINMNOJIHEHNE HaY4YHO-NCCIeOOBaTEJIbCKNX pa60T;

* OMNbITHO-KOHCTPYKTOPCKMX paboT;

TexHoNorn4ecknx paboT;
* OrOBOPbl O COBMECTHOW AEeATENbHOCTY;
* NPOCTOE TOBAPULLECTBO;

JloroBOpbI 0 COBEPLLUEHUN OPUANYECKNX UN PAKTUYECKUX OEeNCTBUIA:

nopyyeHue;

* KOMUCcus,

* SKCNeanLuuns;

areHTmpoBaHumMe,

NOBEPUTENBHOE YrNPaB/ieHNE UMYLLECTBOM;
* KOMMepYecKas KoHUeccus;
e BaHKOBCKUW BKNa;

* DAHKOBCKUN CYeT;



e OrOBOPbLI O AOCTaBKe rpy3oB H6araka 1 Naccaxnpos;
* NepeBo3Ka.

[ OoroBopbl 0 MPON3BOACTBE AEHEXHbIX BbIMAAT NpU HACTYNJEHNUN onpeaesieHHOoro
cobbiTUA:

e CTpaxoBaHue

[loroBopbl 0 CO3AaHNN NPOU3BELEHN HAYKW, INTEPaTYpPbl NN UCKYCCTBaA, Nepenaye nx
A1 NCNOJSIb30BaHUS:

* aBTOpPCKME.

[oroBopsbl 0 NpenocTaB/eHNN MNpPaB Ha UCMOJIb30BaHWe |/|3o6peTeH|/||7|, Ha KOTOpble BblAaH
naTeHT:

* JINUEH3NOHHbIE.

SAKNMIOYEHUE

ITak, Ha OCHOBaHMN NPOBEAEHHOr0 aHaJIn3a, MOXKHO CAeNnaTb C/ieayoLlne BbIBOA, 4TO B
abcontoTHOM 60NbLLUMHCTBE C/lyYaeB YY4aCTHUKU rpa>kgaHCKoro n Toprosoro obopoTa
[o6poBONLHO NpMHMMAIOT Ha cebsa obA3aTenbCTBa, [OrOBapuUBaACh APYr C APYrOM 4TO-
nnbo coenaTb, NepefaTb UM BO3AEPXKATbLCA OT Kakoro-nmbo oencTeus.

PeanbHas XXW3Hb NMOKa3blBaeT, YTO 40OroOBOP (contract) sBnseTca o4HUM M3 rIaBHENLLINX
OCHOBaAHNIN BO3HNKHOBEHNS 0643aTeNnbCTB.

Knaccudukaumns noroBopoB obneryaeTt npMmMeHeHmne onpeaesieHHbIX HOPM UMEHHO K
TOMY UM MHOMY TuUNy aorosopa. Kpome Toro, oHa AaeT BO3MOXXHOCTb BbISIB/ISSTb YepThbl
CXOACTBA W pPasinyuns NMPaBOBOro PEryamMpoBaHnsa TeX NN UHbIX 06LEeCTBEHHbIX
OTHOLUEHNN, CNOCOBCTBYET AajibHENLLEMY COBEPLUEHCTBOBAHUIO 1 CUCTEMaTU3aLUN
3aKOHO4ATeNbCTBA, CAYXKUT Lenn Ny4ylero n3y4yeHus 4oroBopos.

C NOHSATMEM 1 YCJIOBMSIMW [OrOBOPOB TECHenLwnmM obpa3oM cBsizaH Bornpoc 06 nx
Knaccudgukauumun. NepBocTeneHHoe 3Ha4YeHNE AOrOBOPOB B FpakaaHCKoM obopoTe,
NCKNIOYNTESIbHO LUMPOKOE PacnpoCcTpaHeHne AaHHOro cheHomMeHa 06yCcnoBmMam
BKItoYeHMe B K MHOXXeCTBa OTHOCSALLINXCSA K HUM HOpM. Cpeaun Takux npaBun



Heobx04MMO BblAENTb, N0 MEeHbLUEN Mepe, ABe rpynnbl. Bo-nepsbix, obuwme
MOJIOXKEHUS, KOTopble onpenensaT coaep)xaHme oTaesibHbIX BUAOB J0OrOBOPOB, U, BO-
BTOpPbIX, MpaBuaa 0 TUMax COOTBETCTBYOWMX AorosopoB. Coobpa3Ho obLuime nonoxeHus
0 BMAaX OOroBOPOB COCPeAOTOYEHBI B HYacTu nepeon K (NpenmyLlecTBeHHO B pa3aene
Il «ObLwan 4yacTb 06A3aTeNbHOro NpaBa»), @ YCTAaHOBJ/IEHUS B TUMUYHbIX AOFOBOPax - B
YacTn BTopon MK (B pasgene IV «OTaenbHble BUALI 0093aTENbCTB»).

MpaBuabHOE onpeaeneHne Buaa A0oroBopa No3BoaseT CTOPOHaM B NOJIHOM obbeme
peann3oBaTb CBOW MpaBa U MHTepechl B chepe rpa)kIaHCKOro rnpaBa, Tak Kak TOJIbKO
BepHasa Knaccudurkaums n onpegeneHns Buaa A0OroBopa BeAET K ero npaBusibHOMY
ocopmneHuto n cobnogeHuto.
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